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INTRODUCTION
In the sweeping words of the ancient Babylonian Tal-

mud, the modern judge is reminded "to imagine that a sword
hangs precariously pointed at his heart and that the gates of
darkness yawn wide at his feet."

It is perhaps on just such a

precipice that we must view any judge whose duty is that of determining sentence in criminal procedure.

Faced with the re-

sponsibility of meeting judicial expediency, militant public
opinion, the ends of justice and the needs of individual offenders, any judge finds himself involved in a problem of no
small magnitude.

Those judges acting within this very spirit

of human responsibility have attempted to bring to the courtroom.those advances made in the science of human behavior which
modern probation has certainly utilized.

It is recognized by

many judges that the use of modern techniques of soc.ial treatment in the courtroom has as its goal the eventual rehabilitation of the offender and, in finality, the strengthening of
the social order.
It is needless to dwell here upon the advantages and
disadvantages of probation as an instrument of treatment; however it now seems quite safe to assume that probation, with
ii

ill

•
prudent use, has been given ample, although uneven, opportunity
to prove its worth.

In reviewing the material used in the

paper it becomes quite evident that by far the greater number
of judges writing on the subject are favorably disposed toward
probation.

Despite such wide acceptance, none seek to claim

that in practice probation is without fault and, in some cases,
hampered by very definite limitations.

Judges also realize

that probation, as many other social work endeavors, is presently engaged in the critical examination of its own methodology, an examination which the limitations of time did not
heretofore permit.
It is with probation techniques or methodology, from
the particular viewpoint of the judge, that this paper deals.
Since it seems

probabl~

that probation will remain essentially

a tool of the courts for some time to come, special attention
has been given to the expressed expectations of judges upon
the federal probation system and upon probation officers.
Such evaluations from the judiciary are of value in that they
often provide us with a fresher, perhaps more critically forthright approach to this "America's most outstanding contribution to criminal jurisprudence."
This paper has drawn together some thirty-five articles written by both federal and state judges which have
appeared in editions of Federal Probation Quarterly during the

i,

period from 1935 to 1951.

For the purpose of contrast, mat-

erial by lay authors has been used from time to time.

Fed-

eral Probation Quarterly was chosen because of the consistent

-----------

excellence of its articles and in view of its position as the
only well circulated journal devoted to the probation field.
The judges whose articles have been utilized represent both
wide geographical distribution and a variety of courtroom
experience.

In the attempt to survey what judges have said

about probation, this paper has made the distinction between
what is termed formal legal opinion and evaluation; opinion
or constructive criticism.

Such distinction is made in the

effort to avoid legal entanglement and ascertain how probation
may best serve the court.

CHAPTER I
-FEDERAL PROBATION QUARTERLY
The present federal probation system, as reorganized
and strengthened by the Congressional Act of June 6, 1930, began operation during the fiscal year of 1930 with ten district
probation offices organized out of the total eighty-four United
States Judicial

Districts~

During the first year under the new

probation act there were seven probation offices, one clerk,
and an appropriation of $200,000.1 As was provided for within
the Congressional Act, the probation system remained a division
of the United States Bureau Of Prisons within the Department
of Justice.

Primary credit for this revamping of the federal

probation system may, in many instances, be given to forward
looking members of Congress, The National Probation And Parole
Association and personnel of the Department Of Justice who gave
unending effort toward the forging of higher standards of operation.

One of the very first steps in setting up the reorgan-

ized probation system was to secure a competent probation

1 "United States Probation System," Ye News Letter,
Washington, February 28, 1931, 1.
1

p
•
Joel R. Moore, whose experience in

supervisor in Washington.

the Recorder's Court of Detroit, Michigan, had attracted the
attention of Sanford Bates, at that time Director Of Prisons,
was appointed to the office in June of 1930.

Mr. Moore re-

mained at this post until March of 1937, when he resigned to
accept the post of Warden of State Prison Of Southern Michigan. 2
In retrospect,

Mr. Moore may be regarded as the

"founding father" of the publication which was, after a time,
to become Federal Probation Quarterly.

From a historical view,

the inception of Federal Probation Quarterly, "a journal of
corrective philosophy and practice," may be directly traced to
its parent publication, Ye

~

The publication of

Letter.

~ ~

Letter began in October

of 1930 under sponsorship and determined direction of Joel R.
Moore.

By far the leading motive which led Mr. Moore to begin

publication was the attempt to stimulate the interest of probation officers in the system and in their own professional
roles. 3 Such stimulation was provided through the medium of
articles which utilized the following techniques:

(1) keep-

ing the probation officers and judges informed of the latest

2 Statement of Eugene S. Zemans, Executive Director
of John Howard Association, Chicago Office.
3

Ibid.

•
tbougbts and methods in the correctional field; (2) developing
common aims among tbe various probation officers; (3) raiSing
the standards of performance of each individual officer; (4)
developing a closer coordination of probation and other correctional services administered by the Bureau Of Prisons, the United States Parole Board, and the state probation and parole
programs.

Even with the advantages gained with the Probation

Act of 1930, the probation system, perhaps probation philosophy
to a greater degree, did not receive the instantaneous acceptance of the federal courts. 4

The Deficiency Appropriation Act

of 1930 provided $175,000 to the Department Of Justice for the
expressed purpose of expanding and improving the probation system.

This very limited amount made it eventually impossible to

appoint probation officers in all district courts that had requested such appointments be made.

The Department Of Justice

could, at first, only authorize such appointments in judicial
districts where the need seemed to be most vital.

It is now

quite commonly admitted that the standards of the federal probation system were quite low considering the weight and the
extreme complexity of the demand placed upon the probation officer.

However, Mr. Moore felt that the most pressing job of

4 United States Department Of Justice, Circular Number 2116, Washington, July 5, 1930, 1.

F
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the probation system was to "sell" probation to resistive
judges and the public alike.

(We do not wish to intimate that

there were no judges who were favorably disposed to the probation system.)

There may have even been a conscious desire

to allow probation standards to remain at low ebb in order to
refrain from the antagonism of those judges who had already
accepted probation, but who were not clearly informed as to
its merits and limitations.
A study made of the educational backgrounds of
federal probation officers reveals that as of the year 1932
fourteen had not completed high school; fourteen were high
school graduates; eleven had some college work; eleven had
received bachelor degrees from colleges; nine others having
completed some type of graduate work. 5 From the results of
this study it is clearly visible that the generally inadequate
training of the probation officers, together with the uneven,
half-hearted recognition of the judiciary combined to make Mr.
Moore's fight on behalf of probation a most difficult one.
Probation was seemingly the "step-child" of the federal courts.
Many examples illustrating this contention may be drawn:

in

many jurisdictions the result of the low appropriations and the

5 Edwin B. Zeigler, "The United states Probation
Officer," Ye News Letter, Washington, April, 1932, 11.

lethargy of the court was realized in lack of adequate office
staff and facilities.

It became obvious that the morale of

the probation officers was being affected by the lack of even
essential office necessities.
in

It was not an uncommon practice

many jurisdictions for the probation officer to conduct his

operations from his own home because the court had failed to
provide office space.

Mr. Moore has given the following account

of the many limitations with which probation officers had to
grope.
In those early days quarters and facilities for probation
services were meager. Down in Mobile the probation officer
kept office hours, between sessions of court, at a table
for counsel in the courtroom. In Los Angeles the probation
officer held down one end of a table in the reception room
of the marshal's quarters. There was no opportunity for
private counseling. In Macon, Georgia, the probation officer was given space, without charge, in the law office of
a. retired lawyer friend. In the middle District Of Pennsylvania the probation officer had a large printed sign
nailed to the street side 0f his residence: "Office Of
U. S. Probation Officer." 6
Joel Moore spent some time in traveling from one federal court
to another inspecting the probation offices and at the same time
taking advantage of the opportunity to speak with federal judges.
In reality Joel Moore's purpose in these visits was in all probability twofold:

(1) to interest judges in the advantages of the

probation system; (2) to aid the various probation officers in

6 Joel R. Moore, "Early Reminiscences," Federal Probation, Washington, XIV, June, 1950, 22.

@4

6

standardizing probation procedures. 7

Joel Moore gives·an in-

teresting account of his activities.
Restricted in my travels both as to time and funds I had
to resort to all means of communications. In the limited
visits I could make, I gained a better grasp of the probation officer's situation and an understadding of the
temperament of the bench and the supporting personnel of
the court ••••• Both sides gained from exchanges of letters.
Aims were lif~ed, objectives defined, and procedures
strengthened.
Although Ye News Letter proved to be a hastily put
together publication, its position as a vital instrument for
inservice morale cannot be overlooked.

Joel Moore, by his in-

timate knowledge of the probation system personnel and the dynamic force of his own personality, made Ye News Letter of positive value to the system.

The publication brought to its read-

ers news items concerning the personnel and staff within the
(

system.

Both officers and clerical workers were included in

the reports of appointments, promotions, transfers, etc.

In-

cluded were pages of inter-office communications, poems, announcements.

Any over-all evaluation of Ye News Letter must

take into account the publication's function as the "officechat" type of bulletin.

XIV, 23.

The nature of the material printed was

7

Zemans, Personal Statement.

$

Moore, "Early Reminiscences," Federal Probation,

r,---- - - - - ,
7

•
clearly intended to encourgge the officer in his own work and
to give him a feeling of kinship and relatedness to the system
as a whole.

While

Y~

News Letter could not, by any stretch of

imagination, be considered an authoritative social work journal
it must not be thought that the publication was without pertinent articles on case work techniques.

Statistical reports from

the Department Of Justice which often offered the probation
officer factual, concrete evidence of progress served well the
purpose of supporting an often weak self-estimate.

In attempt-

ing to keep probation officers informed of events in the whole
field of social work, reviews of new books, reports from the
various national and regional conferences of social work, and
significant commentaries by judges and social workers were
given.

On the basis of this aforementioned evidence it seems

safe to assume that Joel Moore made constant efforts to make
Ye News Letter more than just an inter-office communique; that
there was a real effort to percolate information whicp could
be gained from contact with a professional school of social
work. 9
From its inception Ye News Letter was issued on a
monthly basis, although lapses were not infrequent.

The layout

of the publication was simple while the topical divisions of

9

Zemans, Personal Statement.

•8
the_material were not clearly defined, thus giving its pages a
rambling appearance.

The pages of Ye

~

Letter were printed

by a mimeograph process on cheap, rough paper bound together
by staples.

The general appearance of the publication was un-

attractive, at least in terms of future editions, and the
frequently poor quality of the print made reading difficult.
The covers of Ye News Letter usually featured some native
attempt at art work which was made to coordinate with the season
of the year, commemorative birthday, or holiday.
During March of 1937, Mr. Moore left the federal service, at which time Richard A. Chappell and John F. Landis were
appointed acting supervisors of the federal probation system.
The desirability of continuing the publication begun by Joel
Moore was realized.

It was soon recognized, however, that it

would be impossible to continue publishing Ye News Letter in
its past form, as it had become too greatly bound to Joel
Moore's own personality.

Messrs. Chappell and Landis held a

staff meeting together with Eugene S. Zemans, who at that time
was appointed acting editor, to consider a plan for active reorganization of the publication.

None of these men had had

any prelimanary experience in the publishing of such a work.
Indeed, they even found themselves hampered by a lack of any
definite appropriation for the publication.
various editions of Ye

~

Funds for the

Letter had to be drawn from the

.

9

general appropriation.

During the staff meeting it was decided

that in format Ye News Letter would continue to base its appeal
on the interest of those members of the "court family."

The

contents of articles had to be of interest to probation officers, the federal judiciary, the United states Attorney, etc.
Further, it was planned that the initial editions under the new
editor would be distributed to a select group of no more than
350 persons.
While Ye News Letter continued to be published on
this basis for some time, the staff recognized the need for a
truly professional journal expressly devoted to the probation
field.

They had met tremendous difficulty in recruiting qual-

ified persons to write for the publication and were not entirely
satisfied with the quality of the articles, the layout or title
of the Letter.

After some deliberation, the staff had decided

that Ye News Letter was not a properly descriptive title but
they were unable to create one which they felt was more suitable.

James V. Bennet, at that time Director of the Bureau Of

Prisons, was asked for suggestions for the new title; James
Bennet therefore suggested that, since the aims of the staff
were to produce a journal centralized about the federal probation system, the most simple, logical and descriptive title
would be "Federal Probation."

It quickly followed that by May

of 1937 Ye News Letter was being printed under the title

5

~O

federal Probation.
By the month of October, 1938, Federal Probation had
broken with the tradition of Ye News Letter and commenced publication on a quarterly, rather than a monthly, basis.

~~ile

the quarterly remained in mimeographed form until 1939, more
attractive covers were printed by inmates of the National
Training School For Boys, Washington, D. C., as part of that
institution's vocational training program.

Federal -Probation,

as did its parent, Ye News Letter, continued to experience
difficulty in procuring contributions to its pages.

A change

in the staff was made during February of 1939 when Eugene S.
Zemans, acting editor, was replaced by Victor H. Evjen.

Dur-

ing that same year another significant change took place, when
the quarterly reached a standard of excellence high enough to
warrant its issue in printed form.

The printing of the quar-

terly became a regular part of the vocational training program
at such institutions as the United States Penitentiary at
Leavenworth, Kansas.
It is readily admitted that there was no definite
plan for any extended presentation of material.

Rather, the

quarterly seemingly took form from issue to issue.

In part,

the difficulty of securing contributions may have been responsible.

It was felt, however, that an attempt should be

made to broaden the base of distribution to those who might be

~l

interested.

In order to accomplish such a task it was found

necessary to widen the scope of the material presented, so
that it would cover divergent interests in the fields of
criminology, psychiatry, law, social work, etc.

The quarterly

staff, who put together Federal Probation in addition to
their regular positions within the probation system, began
distributing "sample" copies to state probation and parole
offices, municiple public libraries, university libraries and
the libraries of schools of social service administration.
The immediate response to the quarterly was quite favorable,
so that additional requests soon followed from judges, governors, juvenile agencies and many private citizens.

Current

subscribers were placed on a mailing list and additions to
the list were made by special request only.
made for such subscriptions.

No charge was

This has remained the policy of

the quarterly to date.
Within a short time the mailing list had grown in
number from 350 names during 1937 to well over ,2,500 by the
end of 1940.

According to a statement by Victor H. Evjen

the circulation of the quarterly during the first half of
the year 1952 has been placed at 7,500 copies.
On July 1, 1940, the Administrative Office of the
United States Courts replaced the Bureau Of Prisons as the

l~

administrative overlord of the probation system. 10

Transfer

of the system to the Administrative Office of the Courts was
accomplished by a special session of the JUdicial Conference
of Senior Circuit Judges.

The Judicial Conference serves as

the board of directors for the Administrative Office, and,
under the authority of Section 6, Public Act 299, 76th Congress,
directed that:
The Conference therefore directs that the Director ot the
Administrative Office of the Court undertake his duties
with regard to the administration of the probation system
as soon as is practicable ••• and that the Director invite
the suggestions of the Attorney General with reference to
the administration in order that there be continued progress in that administration. ll

.

While the probation system had been removed from the Bureau Of
Prisons, cooperation was still maintained so that the correction
and parole function of the Bureau Of Prisons might be kept in
step with the probation system.

It was within this very spirit

of cooperation that Federal Probation, from 1940 to date, has
continued to be a joint undertaking of the United States Probation System and the Bureau Of Prisons.

The true advantages

of such coordination become clear when we consider the statement of J. V. Bennet, Director of the Prison Bureau.

10 Richard A. Chappell, "The Federal Probation
System Today," Federal Probation, Washington, XIV, June, 1950,
31.

11
16.

Attorney General, Annual Report, Washington, 1940,

t

There is a close inter-relationship between probation
prisons, and parole. All are part of the same correctional procel~. The general principles which govern one
govern all.
Since 1940 the circulation and reputation of Federal
Probation Quarterly have continued to grow, so that the publication now enjoys world wide distribution.

Its special editions

devoted to juvenile delinquency, drug addiction, and the 25th
commemorative year of the federal system have certainly established its rank as the most outstanding journal devoted to
probation.
Ye News Letter, parent publication of Federal Probation Quarterly, began distribution in October of 1930, under
the sponsorship and direction of Joel R. Moore, Supervisor Of
Probation, United States Department Of Justice.

The motives

underlying the issue of Ye News Letter were, in general, the
uplifting of inservice morale and practices, and the fostering,
within the ranks of the probation officers, of a feeling of
relatedness to the system as a whole.

Ye News Letter combined

both the function of an inter-office communique and inservice
training organ.

The News Letter, however, proved to be hastily

organized, poorly printed and unattractive.

Mr. Moore's

12 James V. Bennet, "Hail And Farewell," Federal
Probation, Washington, IX, May, 1940, 5.

__

r~,--------------------~
14.

resignation from the probation system in 1937 prompted a total
reorganization of the News Letter so that by May of 1937 it was
being distributed under the title Federal Probation;

In con-

trast to Ye News Letter the basic editorial policy of Federal
Probation has been to enlarge its circulation and to attract the
interest of those in all phases of the probation field.

Federal

Probation Quarterly is the result of the joint effort of the
Administrative Office Of The United States Courts and the Prison
Bureau, Department Of Justice.

~------------~
CHAPTER II
THE NATURE OF PROBATION
The derivation of the word probation stems from the
latin probare, meaning to prove or to test.

The term probation

has become so much a part of common usage that we find no statute has been provided to define its exact meaning. l In her
work on social work and the courts, Sophonsiba Breckenridge has
defined probation from the framework of our modern penal system
as the "method by which our courts grant convicted offenders
an opportunity, while under the supervision of a probation officer and while retaining their place in the community, to demonstrate that they are capable of so ordering their lives as to
avoid further conflict with the law and to become reputable
citizens.,,2

Judge Joseph Ulmann has also given a similar social

interpretation when he states that probation "is a method of
supervised extra-mural discipline extended and designed to

1 Herbert Parsons, "Probation And Suspended Sentence,"
Journal Of Criminal Law, Boston, VIII, November, 1917, 695.
2 Sophonsiba Breckenridge, Social Work And The Courts,
University Of Chicago Press, 1934, 468.
15

1&

readjust the convicted offender to society and its laws. n3
The United States Probation Officers' Manual defines
probation as:
••• not primarily a gesture of leniency. It is the application of a systematic and constructive method of correctional treatment without custody to certain offenders who
are considered potentially capable of being restored to
social usefulness without the stigma of imprisonment and
the bitterness which gener~lly follows such a separation
from normal relationships.
From any legal approach, probation involves the suspending of the imposition or the execution of the sentence.
~nile

the offender stands convicted, the sentence is not im-

posed

b~t

suspended.

This does not mean however, that the off-

ender is removed from all responsibility to the court.

Should

he, during any period of his prescribed probation supervision,
violate his conditions of probation he may again be brought
before the court whereupon the judge may impose the original
sentence or, i f no sentence had been given, the judge may impose
one based upon the previous offense.

Thus it is obvious that

probation may be seen as the median of two equally opposite
extremes:

imprisonment or discharge without supervision of any

3 Sheldon Glueck (Editor), Probation And Criminal
Justice, New York, 1933, 109.
4 United States Probation Officers' Manual, Administrative Office Of The United States Courts, Washington, 1949,
21.

kind. 5

17
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It is perhaps for just such a reason that probation has

borne the brunt of much public misunderstanding.

To the public

probation seems to undermine the traditional forms of punishment, and in so doing destroy the mainstone of crime prevention.
Such concepts have led the public to view probation as the only
existing alternative to imprisonment.
however, essentially preventive.

The aims of probation are,

In any final consideration of

the advantages of probation its remedial quality becomes evident in that it:
••• does not add to the individual's difficulties by raising a new series of issues in his life which have no place
in ordinary existence; it does not distort the personality
of the individual by exaggerating the significance of some
single act and does not pull the personality out of the
pattern of life which many years of living and association
have developed. It uses this pattern as a source of
strength in dealing with the individual delinquent. The
community agents beCOm& aids rather than hindrances in the
process of adjustment.
Judge Smyth has defined probation as "denominated
case work. ,,7

That is the method, or art, by which offenders are

brought back into harmony with the social environments.

That

the court, with its outright authoritarian setting, poses a

5 E. H. Sutherland, Principles Of Criminology, Lippincott, 1939, 328.
6 National Commission On Law Observance And Enforcement, Report Number 9, Washington:-l93l, 149.
--7 Judge George Smyth, "The Juvenile Court And Delinquent Parents," Federal Probation, Washington, XIII, March,
1949, 13.

;1.S

•
problem to the probation officer is attested by Judge Smyth who
feels that the probation officer Qua caseworker must have the
skill to meet demands far beyond those of any other social work
setting. S

Judge Smyth's views are likewise supported by Judge

McCormick who believes that the treatment of offenders poses
weighty problems not found in other aspects of social work. 9
In a review of articles used for this paper it is not

uncommon to find several judges who now hold to the belief that
the attitudes previously held by the courts concerning human
behavior are no longer applicable to a complex society.

The

judiciary concedes that we must judge offenders in the light of
current economic conditions, educational habits, cultural
patterns, etc., rather than in the 19th century pattern of
congenital defectives.

Again, however, judges do not rule out

the influence of heredity.
Judge Miller suggests that the most influential factor
responsible for the slow progress which probation has made is
the basic conflict in public philosophy between the relationships of man and his government. 10 That is, the rights of
8 Judge Smyth, ftThe Juvenile Court And Delinquent
Parents," Federal Probation, Washington, XIII, March, 1949, 13.
9 Judge Paul McCormick, nProbation As A Judge Sees
It," Federal Probation, Washington, XIV, June, 1950, 50.
10 Judge Justin Miller, "The Place Of Probation In
The Criminal Courts," Federal Probation, Washington, III, November, 1939, 7.

r------------.
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individuals are recognized until they violate the law.

The

public understanding of probation has, unfortunately, been ridden with such cliches as:

"society is entitled to give the

offender another chance .. "

While probation, seeking a more

fundamental interpretation, also takes into consideration the
primary rights of the soeiety, when it asks:

"will society,

and the offender, be better off i f he is released on probation?"
Judge Holtzoff comments upon this very type of concept
when he informs us that we can ne longer consider crime "!n
vacuo" and be satisfied with the attempt to prove offenders
guilty or innocent; rather, he believes that judges must consider the court's objectives in relation to each individual
offender .. ll Each judge must ask himself if valid considerations are influencing his decisions:

he must consider the

rightful claim of society to self-protection. and the important
need for salvaging a human personality ..
Joel Moore, in an address to the Judges' Section of
the American Bar Association, gives an interesting, if somewhat
exaggerated, exposition of this topic ..
Judges go to great extremes to hold the scales
of justice with meticulous care during the trial. The
punctuation of an indictment; the phraseology of a statute;

11 Judge Alexander Holtzoff, "The JUdicial Process
As Applied To Sentence In Criminal Cases," Federal Probation,
Washington, XIV, June, 1950, 52 ..

~---------------~~
.20

the wording of a brief •••• the reaching back into early
frontier American decisions and musty legal scrolls of
feudal England for a precedent, a rule whereby to justify
the exclusion of testimony of every convincing nature - all this you do in the name of justice •••• Why ••• do you
not ••• give the same meticulous, discerning, exhaustive
study of the treatment of the offender as you do to the
matter of guilt or innocence. Why spend ••• perhaps weeks
of preparation for the trial of the individual and break
hastily over the sentencing. How unscientific, how unbusinesslike to execute thus light~y the most important
part of the process of criminal 1aw. 12
Five judges out of the total twenty-eight consulted
for this paper have shown in no uncertain terms their displeasure with those who suggest that the judicial right of
granting probation

b~

given to "probatioh boards," or "experts"

who would fix the granting and terms of probation.

Such plans

have been frequently suggested by professional journals and
individuals in the field.

Nothing seems to provoke the wrath

of the judiciary as do these suggestions.

Both Judge Levin and

Judge Goodman insist the granting of probation must be an essentially judicial prerogative and that £robation is "a judicial
process and not a social one.,,13

It is quite evident that such

"probation boards" would circumvent most of the authority which
the judges now feel lies within their domain.

It is noted, how-

ever, that judges are not altogether blind to the advantages

12 Miriam Weller, The Development Of The Federal Probation System, University Of Chicago, (Unpublished) 1943, 6.
13 Judge Louis Goodman, "The Probation Officer And
The Court," Federal Probation, Washington, XII, March, 1948, 9.

2)...

of such "probation boards .. "

While there seems to be a natural

fear that such boards will lessen the authority of the court
in such matters, judges recognize that this is not an "organ-

ized plot" on the part of social workers and criminologists to
subvert the authority of the court .. 14

Judge Otis, for example,

understands the concern with which social workers view the
seeming inequalities and inconsistencies in the sentencing of
offenders that take place from court to court .. 15

The example

is often cited of the two offenders, appearing before different
courts, who are found guilty of the same offense and yet one
will receive probation and the other a sentence of long term.
It is natural that such "inequalities" should raise questions
in the minds of those in the field..

Yet Judge Otis feels that

such arguments are not valid since these decisions are based
on the individual needs, i .. e.... tlindividualization," of the offender and are not in conflict with the present theories of
social treatment .. 16

In summary Judge Otis seems to say:

are

unequal sentences unjust sentences?

This judge is unable to

see enough advantages to warrant

of the aforementioned

~ly

14 Judge Merrill Otis, "The Proposed Federal Indeterminate Sentence Act,"Federal Probation, Washington, V, October,
1941, 5.
15 .!.Q!.g., 3 ..
16

Ibid ..
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changes since he feels an efficient probation staff is

~s

well

qualified as any board or commission to screen probation prospects.
The objectives of the court in the use of probation
and its subsequent value to the offender have been dealt with
at some length by Judge Slick.

Judge Slick believes that the

use of probation preserves the personal integrity of those who
are "amenable" to treatment and prevents them from being
"crushed by a vengeful society.,,17

Since probation keeps the

offender in "normal" social relationships, the offender avoids
the stigma of prison.

The offender builds self-resourcefulness
through the opportunity to regulate his own life. 18 Perhaps
the ultimate in court objectives will someday be reached when,
as Judge McCormick desires, the entire records of those offender
who successfully complete probation terms are removed. 19
Since every revocation of probation hurts the system
and tends to produce a multiplication of official duty, the
judge must exercise discrimination and circumscription in the

17 Judge Thomas Slick "A Judge Looks At Probation,"
Federal Probation, Washington, Ii, November, 1937, 10.
18 Judge Edgar Vaught, "Considerations In ImpositionOf Sentence," Federal Probation, Washington, VII, July, 1943, 4.
19 Judge Paul McCormick, "Probation As A Judge Sees
It," Federal Probation, Washington, XIV, June, 1950, 50.
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selection;.of those offenders to be placed on probation.

Judge

McClintic comments:
In my opinion, it has been proven beyond question
so far as the individual is concerned, that fear of prison,
the fear of the name of having been in prison, the fear of
the stigma upon the family of the person charged with a
crime, is the greatest force ~hat makes defendants want
probation, and makes them keep the promises made when they
are put on probation. 20

Six judges agree, however, that to make universal use
of probation would serve only to destroy its essential value.
Such wide use of probation would alsa arouse the hostility of
the public.

Judge McCormick supports the careful selection of

offenders with the following opinion.
While individualized treatment is the polestar
of modern penology and particularly the nan-punitive process
of probation, it is clear that there are many offenders and
offenses that are so wilfully antisocial and atrocious as
to put them wholly outside the pale of probati~~ even under
the widest discretionary process of the court.
Probation as a form of treatment has little chance of success
unless care is exercised in selecting offenders to whom it shall
be applied.

Yet the selection of offenders represents no set

pattern or criteria and is as individua.l a.n affair as are those
unique facets which make up the personality of each judge.

Judge

Levin, for example, is of the opinion that most criminal careers

20 Judge George McClintic! "Probation," Federal Probation, Washington, II, September, 1~37, 18.
--21 Judge Paul McCormick, "Probation As A Judge Sees
It," Federal Probation, Washington, XIV, June, 1950, 50.

begin with petty crimes and that early discernment of "criminal
propensities" is of the utmost importance.

He concludes that

judges must attempt to recognize the incipient, habitual criminal from those appearing before him.
The ill considered release on probation, or
otherwise premature release of persons starting on criminal
careers, or those with emotional dislocations which prevent
satisfactory adjustment to their fellows, is a potential
menace to society; moreover, it represents an opportunity
lost for deterrent or corrective measures. 22
Judge Levin evaluates the following factors in any analysis of
the "treatability" of offenders.

Has the offense been one

against person or property; if against person, has it endangered
or injured the life of the victim?
or impulsive?

Was the offense premeditated

What is the nature of the offender's past record

and does he understand its significance?

Does the emotional and

mental makeup of the offender offer hope for possible rehabilitation?

Last, will placing the offender on probation deter

others from crime?

In contrast Judge McClintic and Judge Holt-

zoff believe one of the prime tests in granting probation is the
consideration of the offender's work record.

Judge McClintic

believes •••• "that no idle man will keep probation." Judge Holtzoff takes the following factors into consideration in granting
probation:

that the offender not be unduly depraved; that he

22 Judge Theodore Levin, "Sentencing The Criminal
Offender," Federal Probation, Washington, XIII, March, 1949, 3.

f
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show repentance and remorse; that he be willing to cooperate;
that his of'fense was one of impulse rather than deliberation:
and that he not be the type of person who acts under the influence of others.

Judge Holtzoff would definitely exclude from

probation all "abnormals," and psychotics, alcoholics, and sex
offenders.

He would also consider carefully those offenders

who have been placed on probation before, lest they come to
regard probation as a sign of weakness on the part of society.23
Both Judge Wham and Judge Hamilton agree that probation should
be primarily directed toward first offenders.

Judge Hamilton

believes "that no person should be sent to prison for the
commission of the first offense, unless of such character as to
show a confirmed criminal tendency.n 24 Judge Sibley, in contrast to other judges expressing v.iews, represents the most
unique and individual approach to the question.

Judge Sibley

would agree that "probation ought to be the exception and not
the rule," granted for a reason, "not merely the judicial
desire to be kindly."

Yet he stresses what he calls the

23 Judge Alexander Holtzoff, "The Judicial Process
As Applied To Sentence In Criminal Cases," Federal Probation,
Washington, XIV, June, 1950, 52.
24 Judge J. B. Hamilton, "Judge Hamilton Expresses
His Views Of Probation," Federal Probation, Washington, February, 1936, 11.
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"spiritual elements" in probation. 25

He is correct when he

asserts that this aspect of selection has been overlooked, for
he is the only judge who has given written consideration to the
matter.

Only those offenders who are guided by an overpowering,

"sacrificial" love are likely prospects for probation.

Judge

Sibley would rather extend probation to those offenders who are
capable of loving someone else, as he believes they will be
influenced toward more worthwhile life's decisions.

It is the

offenders who can evaluate and condemn their own acts who will
profit from probation.

This repentance hinges upon what is

called the "religious outlook on life."
A religious outlook in iliife is important. I
think of religion not necessarily as Christianity or any
branch of it, but as recognition of a responsibility for
conduct to an undeceivable God who will punish and reward.
It is a common observation, not wIthstanding the frequency
of hypocrisy, that people who are ~ctIve in their religious
duties do not often commit crimes. 6
Probation, defined as "denominated casework," is
believed by several judges to be the most demanding of the
various social work activities.

Many of the judges whose opin-

ions have been utilized in this paper concede that courts may
no longer afford to consider offenders, or the crimes they

25 Judge Samuel Sibley, "Spiritual Elements in Probation," Federal Probation, Washington, III, November, 1939, 3.
26
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commit, "in vacuo;" rather an effort must be made to evaluate
offenders by utilizing the efforts of modern social science.
The judges insist that the granting of probation should remain
a function of the judiciary and that the problems raised by
unequal sentences should not encourage the creation of "probation boards."

The judges see the value inherent in probation

because it tends to preserve the normal social relationships of
those offenders who are amenable to treatment.

The judges, in

this paper, consistently agree that consideration and careful
selection must be made of those offenders who are to be granted
probation by the court.

Having no set criteria for the select-

ion of offenders, judges evaluate such items as employment
history, environmental and social background, emotional makeup,
previous offenses, and religious outlook.

•
CHAPTER III
T.HE OFFENDER, THE COURT, AND THE PUBLIC

In many of the federal courts the contact between off-

enders or probationers and the judge is of necessity limited.
It would be desirable, although impractical, for most judges to
give a courtroom or chamber interview to every offender coming
before the court.

It is noted that judges place reliance upon

the probation officer's presentence report for an essential
personality picture of the offender.

Yet, in many courts the

probationer becomes the so-called "lost man" where the knowledge of the judge is considered.

Since the vast majority of

judges have left the task of supervision to the probation officer, most probationers do not again come into actua,l contact
with the court until there has been a violation of the conditions of probation.

At this point the aforementioned situation

would not seem to be alarming.
Since the court considers the probation officer to be
a person well qualified in the skills of treatment, there seems
to be little reason why the courts should not allow him free
reign and complete individual freedom in the treatment plan.
It is significant, then, to find two judges who evidence more
28

than a passing interest in the "progress" made by offenders on
probation.

Both Judge Graven and Judge Holtzoff believe that

"progress" reports should be made at frequent intervals.

Acc-

ording to these judges such reports serve a variety of purposes.
First, as Judge Holtzoff has commented, progress reports aid
the court which desires datum concerning the number of probationers who are returned to normal society upon the completion
of their probation terms. l

It is believed that such statistical

reports are often more desirable than the individual type of
"case atudy" narrative which is usually presented for public
consumption.

Judge Holtzoff contends that exact knowledge of

persons on probation or in prison, who never again come in con.flict with the law represent the best type of publicity for the
probation system. 2
Judge Graven further states that reports from the probation office should not be limited to accounts of violations
but rather should give the court some reference to those probationers who are showing satisfactory progress. 3 Such reports

1 Judge Alexander Holtzoff, "The Judicial Process
As Applied To Sentence In Criminal Cases," Federal Probation,
Washington, XIV, June, 1950, 55.
2

Ibid.

3 Judge Henry Graven "Relations Of The Court To
Probationers During The Period 6f Probation," Federal Probation,
Washington, XIII, December, 1949, 3.

are to be

~{{ritten

by the probation officer who may utilize a

summary of the running record, or process recording, in addition
to any other pertinent information.

The purpose of these re-

ports is to give the court an insight into the special needs
and problems of each offender.

The court thus learns to eval-

uate the progress made by anyone probationer against the background of existing conditions in that district.

Judge Graven,

however, neglects to consider the effects of the added responsibility of preparing such reports in districts where the probation officers are already overburdened with large case loads.
Few judges have been prone to evaluate the personal
qualifications which are necessary to the effective functioning
of their own group.

Charles Boswell, for example, believes that

judges must show promptness and consideration for the needs of
all who come before the court. 4

Judges must, especially in the

case of juveniles, ,appear to be friendly, interested persons.
In many courts judges, perhaps wishing to uphold the dignity of
the court, have gone to the extremes of the disinterested and
pompous. 5

bation~

Judge Miller sets forth those qualities toward which

4 Charles Boswell, "If I Were A Judge," Federal ProWashington, XV, March, 1951, 26.
5

Ibid.

~--------------~
all judges should strive to reach the goal of the "ideal judge. Tl6
First, a judge must possess an understanding of the procedural
and administrative law governing the administration of criminal
justice.

Second, he must possess more than mere legal brill-

iance by demonstrating ability for human understanding.
The ideal judge possesses an intellect which is
fortified and equipped by a working knowledge of the nature
and purpose of probation, its possibilities and limitations,
and must have the capacity for sympathy which is fortified
an~ equipned by a practical working knowledge of the social
sc~ences.7

Judges have shown little concern w£th the role of the
probation officer in public education toward better understanding of probation.

The United States Probation Officers' Manual

states that probation officers are obligated as both leaders
in the community and representatives of the court to increase

the public understanding of probation and parole. 8

Judge Stone

would agree that part of the probation officer's function is the
tactful, dignified attempt to inform the public. 9

Because the

6 Judge Justin Miller, "The Place Of Probation In
The Criminal Courts," Federal Probation, Washington, III, November, 1939, 5.
7

Ibid., 9.

8 United States Probation Officers' Manual, Administrative Office Of The Courts, Washington, 1949, 29.
9 Judge Patrick Stone, "The Public Is Very Much In
The Dark About Probation And Parole," Federal Probation, Washington, XII, December, 1948, 7.
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public has had little real understanding of the aims of probation, it has been willing to accept

th~t

emphasized the failures of probation.

publicity which has

Because public "interest"

in offenders ends with their conviction, the probation officer,

as the echelon of the court, must not fail to make use of radio,
press, and other forms of communication which the community puts
at his disposal.
In the federal courts, contact between the probationer

and the court is of necessity limited.

Therefore, several jud-

ges have suggested that "progress reports" be made in an attempt to give. the court some concept of the progress made, problems and pressures faced by those on probation in the jurisdiction.

The judges, whose articles were used in this paper,

have further concluded that the "ideal judge" combines his
astute legal ability with added ability for human understanding.
The judges did not diSCUSS, however, the role of the probation
officer in interpreting probation practices to the public.

"

9HAPTER IV
THE PROBATION OFFICER
As a result of the Federal Probation Act of 1925, as
amended by Act of Congress during June, 1930, the selection and
apPointment of probation officers remained at the discretion of
the various district judges, although the approval of the Attorney General was then regarded as desirable.

To the Attorney

General was given the responsibility of setting personal standards for probation officers; however, this responsibility involved no more authority than the powers of suggestion:
Provided that no part of this or any other appropriation
shall be used to defray the salary or expenses of probation
officers who do not comply with the official orders, regulations, and £robation standards promulgated by the Attorney General.
Immediately after the passage of the 1930 Act, the supervisor
of probation, in conjunction with the Attorney General, circulated a letter dated July 31, 1930, requesting district judges
to "comply" with these standards set down in that letter. 2

A

1 Sanford Bates, "The Establishment And Early Years
Of The Federal Probation System," Federal Probation, Washington,
XIV, June, 1950, 19.
2

Ibid.
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brief summary of the qualifications which were set rorth 1n the
circular letter are as follows:
(1) Age: the ideal age of a probation officer
is 30 to 45; it is improbable that persons under twentyfive will have acquired the kind of experience essential
for success in probation work.
(2) Experience: it is commonlr agreed that probation officers should have at least; (a) high school plus
one year of paid experience in probation work, or (b) high
school plus one year in college, or (c) high school plus
two years succe·ssful experience in a probation or other
social agency where insttuction and guidance has been
afforded by' gualified administrators.
(3) Personal qualifications: maturity plus high
native intelligence, moral character, understanding and
sympathy, courtesy and discretion, patience and mental and
physical energy.3
A further attempt was made to revise these rather low standards
on January 18, 1938.

In a report prepared by the office of the

Attorney General a new set of qualifications for probation officers was set forth.

A careful examination of these qualific-

ations shows that greater demands were placed upon the academic
achievements of applicants.

The Attorney General suggested that

applicants have (1) United states citizenship; (2) a degree from
a college or university of recognized standing or equivalent
training in an allied field; (3) at least two years of fulltime experience as a caseworker in an accredited family agency
or other casework agency; (4) a maximum age limit of

fifty-thre~

3 United States Department Of Justice, "Circular
Letter To The United States District Judges," Washington, July
31, 1930, 3.
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(5) a pleasing personality; (6) sufficient physical capacity
to pass a physical examination given by a representative of
the United States Health Service, meeting standards prescribed
by the Health Service. 4
The third, and perhaps most significant, change in
the probation system's personnel standards came as a result of
the efforts of the judiciary.

In September of 1942 the Confer-

ence of Senior Circuit Judges recommended that probation officers should have (1) exemplary character; (2) good health; (3)
an age at the time of appointment from 24 to 45 inclusive; (4)
a liberal education of not less than collegiate grade, evidenced
by a bachelor's degree from a college of recognized standing or
its equivalent; (5) experience in personnel work for the welfare
of others of not less than two years, or two years of specific
trai~ning

for welfare work (a) in a school of social service of

recognized standing; or (b) in a professional course of a college or university of recognized standing. 5

The standards pro-

mulgated in 1942 remain the standards of the court to date for
they still represent the desired goal of the system.

4 United States Attorney General, nMimimum Standards
For The Probation Service," Circular Number 3072, Washington,
April, 1932.
5 Report Of The Judicial Conference, Senior Judges,
September Session, 1942, Washington, 1942, 11-12.
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In any contrast of the three aforementioned sets of

personnel qualifications, it will be noted that the Judicial
Conference had contributed the most forward looking set of qualifications.

It is doubtful if the report of the Conference had

any immediate influence upon the personnel qualifications of the
system as a whole.

However, since district judges would be

certain to take notice of the recommendations of their superiors, the standards promulgated by the Conference were not without eventual influence.

While the standards recommended by the

Conference provided a more desirable foundation from which to
recruit new probation officers, the willingness of the courts to
utilize these recommendations was not uniform.

It will be noted

that within the Conference report there still exists the classic
"loophole" which can be found in the two previous sets of qualifications..

This "loophole" hinges upon the word "equivalent:"

in reality such vague, subjective classification gives the
judges the authority to select persons whem they feel, for example, do not have "a liberal college or university education,"
but who have "equivalent" experience or training.

Miriam Wel-

ler, in her paper on the development of the federal system has
commented on the implied danger in such practice ..
While it is true that it would be unfair to both
the applicant and the system i f some well qualified persons
in closely related fields (teaching, personnel, law, etc.)
were not eligible for appointment, the undefined word
"equivalent" opens the road to almost anyone. Good personnel gained by this means could by no means compensate

~~------------------------~
g~

for the dangers involved in opening the door to anyone who
in the opinion of the appointing judges, had Tfequivalent" '
training and experience. 6
The improvement which has taken place in the actual
personnel standards of the system since 1942 must be examined
in the light of previous apPointments and must be tempered by
the fact that gains made in the system have been uneven and do
not apply in every district.

In the period following the pass-

age of the 1930 Act, 25.7 per cent of the probation officers had
previous social work and correctional experience.
1938 this percentage had increased to 38.5.

By the year

During 1942, the

year of the issue of the Judicial Conference standards, the percentage of probation officers having previous social work experience had risen to 45.8. 7

Of the 108 probation officers appoint-

ed to the system during the period from January 1, 1943 through
December 15, 1949 a total of 63, or 58.3 per cent, met the qualifications both as to education and experience as suggested by
the Judicial Conference.

Of those 108 appointed, 15, or 13 per

cent, did not meet any of the specific qualifications. 8
While in many cases the conclusion drawn that these

6 Miriam Weller, The Develotment Of The Federal Probation System, University Of-chicago, Unpublished) 1943, 52.
7

Ibid., 57.

8 Henry P. Chandler, TfThe Future Of Federal Probation," Federal Probation, Washington, XIV, June, 1950, 42.
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appointments were of a "political nature" is quite valid, one
cannot overlook the natural lethargy of the courts as playing an
equally responsible role.

In many jurisdictions judges have

given the chief probation officer authority to interview and
apPoint applicants subsequent to final approval by the courts.
In no case after 1930 however, did judges permit appointments to

be made by the Attorney General or applicants to be selected by
a civil service system.

In any review of articles written by

the judiciary, it becomes quite evident that judges jealously
guard their authority to make appointments and do not hesitate
to look with disfavor on those who suggest that such authority
rest with the Department Of Justice, the Civil Service Commission, or other administrative agent.
Opinion on the question of appointment of probation
officers is forthcoming from Judge Goodman, Judge Miller, and
Judge Hartshorne.

Judge Hartshorne, in his article on judicial

control of probation, stresses that probation and the appointment of probation officers must remain in the hands of judges
since probation is essentially a judiciary function and will tend
to remain so for some years to come. 9 Judge Hartshorne supports
his views with recall of the transfer of the probation system

9 Judge Richard Hartshorne, ttJudicial Control Of
Probation, If :£t'ederal Probation, Washington, V, June, 1941, 10.

in 1940 to the Administrative Office of the United states Courts
as evidence of the wide recognition of judicial responsibility.
Critical of all so-called "probation authorities," he feels it is
they who present the greatest danger of "political influence. HlO
Since one of the most basic functions of the probation officer is
the preparation of the presentence report, his work cannot be
structured out from the total judiciary process.

Thus it follows

that for any judge to be confident in the ability of his probation officers, those officers must be selected and appointed by
the court, otherwise such a relationship cannot exist.

Both

Judge Hartshorne and Judge Goodman recognize that the probation
officer has certain law enforcement powers inherent in his position which augment the necessity that he remain within the
domain of the courts. ll Judge Hartshorne's attitude can be summarized by the following remark:
••••• with the control of appointment in the hands of nonjudicial agencies, especially in centralized state departments, officials do not come into the same intimate contact
with the problems of neighborhood and co~~ity life which
the local officials must constantly face.

10 Judge Richard Hartshorne, "Judicial Control Of .
Probation,ff Federal Probation, Washington, V, June, 1941, 11.
11 Judge Louis E. Goodman, "The Probation Officer And
The Court," Federal Probation, Washington, XII, March, 1948, 9.
12 Judge Hartshorne, ttJudicial Control Of Probation,"
Federal Probation, Washington, V, June, 1941, 12.
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Judge Duffy stresses the dependence of any probation
system on well integrated, trained staff members. 13

Judge At-

well believes the greatest personal assets of the probation officer are the prime requisites of friendliness, consideration,
and understanding.

Possessing that rare ability of making the

probationer feel at ease, the probation officer never gives the
offender the feeling that he is a "spy:"
servator and friend.,,14

rather he is a "con-

Judge Duffy gives his conception rein-

forced perhaps with a greater insight.
The personality of a probation officer is, of
course, a very important factor. In a sense he must be
a combination of a mental and moral physician. He must
daily deal with maladjustment in personalities. Indeed
many times those personalities are not only maladjusted,
but to a considerable degree disintegrated. 15
The probation officer must have the ability to discuss
freely and sensitively the desires, shortcomings, and needs of
each of his probationers. 16 Judge Blessing shows recognition of
the concepts of "individualization" and "non-judgmental" approach
when he asks that probation officers strive to view the problems

13 Judge Ryan F. Duffy, "Probation As A Form Of
Treatment," Federal Probation, Washington, XV, March, 1951, 25.
14 Judge William Atwell, "Guest Editorial," Federal
Probation, Washington, IV, May, 1940, 3.
15 Judge Duffy, "Probation As A Form Of Treatment,"
Federal Probation, Washington, XV, March, 1951, 25.
16

Ibid.
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of the offender intelligently, disregarding the offense in itself, but engaging in a never ending search into the causes underlying the nature of the offense. 17 Realizing the essential
nature of objectivity in the casework process, Judge Blessing
warns against too close an identification between the officer
and the offender.

The officer must be "sympathetic without
bending, understanding without yielding. nlS Judge Miller, as

does Judge Duffy, stresses the important factors of emotional
maturity when he states:
A probation officer with training in law, sociology criminology penology, psychiatry and social work,
and other collaterai branches, blessed with well-balanced
mental and emotional equipment, and fortified by actual
experience, can mold, develop and advance the cause of
probation more than any other person. 19
Judge Schwellenbach emphasizes the most essential
qualifications of any probation officer as being the "ability"
to properly evaluate the "human element" so important in dealing with offenders.

hl attempting to define the component parts

of this "ability" he becomes vague.
I find it difficult to state in specific detail
what the court expects of the probation officer. It is

17 Judge Leo B. Blessing, "If I Were A Probation
Officer," Federal Probation, Washington, XV, March, 1951, 23.
lS

Ibid., 24.

19 Judge Ryan F. Duffy, "Probation As A Form Of
Treatment," Federal Probation, Washington, XV, March, 1951, 25.
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very easy to state as does the statute, that the person
appointed as probation officer should be 'suitable.' However, the degree of suitability depends upon many and2~ar
ied attributes of character, training, and education.
Critical of those judges who feel they can sentence
offenders by their ability to lIsize.up" individuals, Judge
Schwellenbachcharacterizes such practices as "blind-flying"
justice. 2l To the majority of judges expressing their views
such gross subjectivity on the part of the court is now looked
upon with disfavor.

The judge can depend upon the factual datum

supplied by the probation officer to fill in those gaps.

It is

thus the presentence investigation and report which assumes
primacy in the eyes of judges whose contact with offenders is so
limited.

Judge Goodman asserts that the prime duty of any pro-

bation officer, serving as "an arm of the
ation of the presentence report. 22

court,~

is the prepar-

As a means to the final end

of treatment, this belief is probably true, although it has not
always been recognized by judges.

It is the probation officer

who tends to regard the treatment or rehabilitative aspect of
his role as being of prime importance.

The primacy from the

20 Judge Lewis B. Schwellenbach "Information Versus
Intuition In The Imposition Of Sentence," Federal Probation,
Washington, VII, W~rch, 1943, 4.
21

Ibid.

22 Judge Louis E. Goodman, liThe Probation Officer And
The Court," Federal Probation, Washington, XII, March, 1948, 9.
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point of view of judges is to provide the court with the most con
cise, yet adequate, evaluation of all those various factors which
the probation officer sees as possibly having influence on the
life of the offender. 23 No set rule or form of regulation can be
followed by the courts to determine what is to be the disposition
of each criminal case.

Thus a presentence report is indispens-

able to any judge who desires to base his decisions on broader
foundations than the offense alone.

No two criminal cases are

alike, either in the circumstances of commission or in the personalities of the offenders.

It follows that any responsible judge

must make a careful analysis of all factors involved in the defendant's behavior.

In the past many judges have all too freq-

uently relied on intuition, information the offender had given
the court on his own behalf, or superficial impressions which the
court ascertained from his appearance.

This does not mean to im-

ply that many judges were not aware of the problems which such
practices posed.

Judge Kennedy states that before the passage of

the Federal Probation Act courts paid little attention to social
information.

Often the only factual material which came before

the court was that supplied from the file of the United States

23 Ben S. Meeker, "Analysis Of A Presentence Report,"
Federal Probation, Washington, XIV, March, 1950, 42.

4.4

Attorney.24

4

It then has become encouraging to note the freq-

uency with which federal judges have used the presentence report
to advantage.

On March 21, 1946, under Rule 32-c, Federal Rules

of Criminal Procedure, it is suggested, although not mandatory,
in cases where offenders make a plea of gu.ilty:

"the probation

service shall make a presentence investigation before the imposition of sentence or the granting of probation unless the court
otherwise directs.1t
Judge Duffy, recognizing the necessity for "social
inquiry and diagnosis," has made it a standard practice in his
jurisdiction to order a presentence investigation for each offender, regardless if he as a judge initially believes the offender to be a good or bad probation risk. 25 The presentence
investigation may often be a means whereby the court can reach
out into the community for vital information necessary for the
most adequate method of dealing with an offender.

Seemingly,

Judge Duffy's views were equally shared by the Judiciary Committee Hearing considering the Probation Act of 1930.

At this

hearing it was stated that "the greatest argument that can be
urged for any probation system is not that you are going to put

24 Judge T. Blake Kennedy, "The Presentence Investigation Report Is Indispensable," Federal Probation, Washington,
II, November, 1937, 3.
25 Judge Ryan F. Duffy, nProbation As A Form Of Treatment," Ii'ederal Probation, x::r, March, 1951, 25.

r

~-----------------------------------------------.
43

a man on probation, but that you are able to give the court the
b ac k ground

0f

th e

0 ff end er,

wh a t ever

.t
l.

may be." 26

Many prob-

ation officers view the function of the presentence report as
something more than the mere rendering of service to the court;
the presentence report serves as the solid foundation for the
building of rapport between officer and probationer.
Judges have been quite specific in maKing known their
desires in relation to those exact elements which go into the
construction of an effective presentence report.

Judge Goodman

has listed the essentials for any presentence report as follows:
the presentence report must be impartial; that is it must
neither plead or prosecute the defendant's case.

Judge Goodman,

howevet, does not wish to imply that the probation officer must
perform as a machine.

Judge McClintic, in his jurisdiction, has,

required that in each presentence report there $hould be included some aspect of the probation officer's opinion regarding
the possible probation risks. 27 Many officers, while incorporating a diagnostic summary in their reports, may be loath to
give judges their opinions as to the desirability of placing the
offender on probation.

26

Hearing

However, Judge McClintic, Judge Vaught,

On

House Bill 11801, 70th Congress, 1929,

16.

27 Judge Edgar S. Vaught, "Considerations In The Imposition Of Sentence," Federal Probation, Washington, VII, July,
1943, 3.
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and Judge Goodman feel that as aids to the court, probation officers are obliged to make known their opinion to the court.

In

so providing the court with his opinion any officer must understand the position of the court and not become offended if the
judge does not utilize his recommendations. 28
The probation officer must be a harmonious element
within the entire court group.

Yet he must not consider himself

the hub of all court activity.

In his relationship with the

judge the probation officer must !Tbe courteous but never groveling, respectful but never subserviant. n29

Seemingly nothing

less will command the respect of the court.
As a whole, the judges in this study recognize the
necessity for well trained probation staffs.

Yet there seems to

be great feeling that the appointment of probation officers must
remain in the hands of judges.

There is further recognition of

some of the basic case work principles as objectivity, non-judgmental attitude and individualization.

The judges tend to view

the preparation of the presentence report as the basic function
of the probation officer, while to the officer treatment assumes

28 Judge Louis E. Goodman, "The Probation Officer And
The Court," Federal Probation, Washington, XII, March, 1948, 10.
29 Judge Leo B. Blessing, "If I Were A Probation Officer," Federal Probation, Washington, XV, March, 1951, 23.
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prime import.

The judges suggest that probation officers are

obligated to furnish the court with personal opinions concerning
the desirability of placing certain offenders on probation and
that probation officers should not be offended if their suggestions are not utilized.

$

•

SUMMARY AND CONCLUSION
In a final consideration of the thirty-five articles
written by a total of twenty-eight judges the following summary
can be drawn.

Two judges have held that the probation officer

faces problems of great difficulty not found in other social
work settings.

In general judges are critical of past methods

used by the courts in judging offenders:

two members of the

judiciary state that courts can no longer consider the crimes
committed by offenders as existing in themselves; rather, the
offender must be understood as a unique personality and a member
of a social group.

A total of five judges have voiced their

disapproval of probation boards or "experts."

The granting of

probation is to remain a judiciary function in which the probation officer has considerable voice in the selection of probation prospects.

Two judges have stated the most outstanding

advantage of probation to be its preservation of "normal" relationships in the life of offenders.

One judge has suggested

that the records of offenders completing successful probation
terms be removed from court records.
Six judges agree that universal use of probation de.stroys its inherent value.

It is quickly conceded that great
48
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care must be taken in the selection of offenders.

In granting

probation most judges evaluate the nature of the offense, the
mental and emotional makeup of the offender.

Two judges have

placed emphasis on the offender's work record, while one would
place emphasis on his religious outlook.

Two judges agree that

probation should be directed in general to first offenders.
Two judges have suggested that periodic "progress
reports" be made on probationers.

One judge has evaluated the

qualities necessary to the "ideal judge Tf as legal competence
and an ability for human understanding.

Judges have jealously

guarded their prerogative to appoint probation officers.

Three

judges insist that such appointments remain in the hands of the
court.

Four judges show recognition of such fundamental case-

work concepts as objectivity, non-judgmental attitude, and individualization of the client.

Three judges feel that the prob-

ation officer should furnish the court with his personal opinion
concerning the desirability of granting probation in individual
cases.

--

14 Jl t,$. k!
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